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" (55). As we have noticed hereinabove that the cases of doctors (surgeons and physicians)
being subjected to criminal prosecution are on an increase. Sometimes such prosecutions are
filed by private complainants and sometimes by police on an FIR being lodged and cognizance
taken. The investigating officer and the private complainant cannot always be supposed to
have knowledge of medical science so as to determine whether the act of the accused medical
professional amounts to rash or negligent act within the domain of criminal law under Section
304-A of IPC. The criminal process once initiated subjects the medical professional to serious
embarrassment and sometimes harassment. He has to seek bail to escape arrest, which may or

may not be granted to him. At the end he may be exonerated by acquittal or discharge but the



loss which he has suffered in his reputation cannot be compensated by any standards.

(56). We may not be understood as holding that doctors can never be prosecuted for an
offence of which rashness or negligence is an essential ingredient. All that we are doing is to
emphasize the need for care and caution in the interest of society; for, the service which the
medical profession renders to human beings is probably the noblest of all, and hence there is a
need for protecting doctors from frivolous or unjust prosecutions. Many a complainant prefers
recourse to criminal process as a tool for pressurizing the medical professional for extracting

uncalled for or unjust compensation. Such malicious proceedings have to be guarded against.

(57). Statutory Rules or Executive Instructions incorporating certain guidelines need to be
framed and issued by the Government of India and/or the State Governments in consultation
with the Medical Council of India. So long as it is not done, we propose to lay down certain
guidelines for the future which should govern the prosecution of doctors for offences of which
criminal rashness or criminal negligence is an ingredient. A private complaint may not be
entertained unless the complainant has produced prima facie evidence before the Court in the
form of a credible opinion given by another competent doctor to support the charge of
rashness or negligence on the part of the accused doctor. The investigating officer should,
before proceeding against the doctor accused of rash or negligent act or omission, obtain an
independent and competent medical opinion preferably from a doctor in government service
qualified in that branch of medical practice who can normally be expected to give an impartial
and unbiased opinion applying Bolams test to the facts collected in the investigation. A doctor
accused of rashness or negligence, may not be arrested in a routine manner (simply because a
charge has been levelled against him). Unless his arrest is necessary for furthering the
investigation or for collecting evidence or unless the investigation officer feels satisfied that
the doctor proceeded against would not make himself available to face the prosecution unless

arrested, the arrest may be withheld. "

ST UBR AT Gdied <I™Td < 2010 (1) Supreme 519 Kusum

Sharma VS Batra Hospital & Medical Research Centre Udh XU ¥ gg Ifad

IE?JI %\r ]%’7 :— " 94, On scrutiny of the leading cases of medical negligence both in our

country and other countries specially United Kingdom, some basic principles emerge in dealing



with the cases of medical negligence. While deciding whether the medical professional is guilty

of medical negligence following well known principles must be kept in view:-

I. Negligence is the breach of a duty exercised by omission to do something which a
reasonable man, guided by those considerations which ordinarily regulate the conduct of
human affairs, would do, or doing something which a prudent and reasonable man would not

do.

Il. Negligence is an essential ingredient of the offence. The negligence to be established by the
prosecution must be culpable or gross and not the negligence merely based upon an error of

judgment.

lll. The medical professional is expected to bring a reasonable degree of skill and knowledge
and must exercise a reasonable degree of care. Neither the very highest nor a very low degree
of care and competence judged in the light of the particular circumstances of each case is what

the law requires.

IV. A medical practitioner would be liable only where his conduct fell below that of the

standards of a reasonably competent practitioner in his field.

V. In the realm of diagnosis and treatment there is scope for genuine difference of opinion and
one professional doctor is clearly not negligent merely because his conclusion differs from that

of other professional doctor.

VI. The medical professional is often called upon to adopt a procedure which involves higher
element of risk, but which he honestly believes as providing greater chances of success for the
patient rather than a procedure involving lesser risk but higher chances of failure. Just because
a professional looking to the gravity of illness has taken higher element of risk to redeem the
patient out of his/her suffering which did not yield the desired result may not amount to

negligence.

VII. Negligence cannot be attributed to a doctor so long as he performs his duties with
reasonable skill and competence. Merely because the doctor chooses one course of action in
preference to the other one available, he would not be liable if the course of action chosen by

him was acceptable to the medical profession.



VIII. It would not be conducive to the efficiency of the medical profession if no Doctor could

administer medicine without a halter round his neck.

IX. It is our bounden duty and obligation of the civil society to ensure that the medical
professionals are not unnecessary harassed or humiliated so that they can perform their

professional duties without fear and apprehension.

X. The medical practitioners at times also have to be saved from such a class of complainants
who use criminal process as a tool for pressurizing the medical professionals/hospitals
particularly private hospitals or clinics for extracting uncalled for compensation. Such

malicious proceedings deserve to be discarded against the medical practitioners.

XI. The medical professionals are entitled to get protection so long as they perform their
duties with reasonable skill and competence and in the interest of the patients. The interest

and welfare of the patients have to be paramount for the medical professionals.

95. In our considered view, the aforementioned principles must be kept in view while deciding
the cases of medical negligence. We should not be understood to have held that doctors can
never be prosecuted for medical negligence. As long as the doctors have performed their
duties and exercised an ordinary degree of professional skill and competence, they cannot be
held guilty of medical negligence. It is imperative that the doctors must be able to perform

their professional duties with free mind.

96. When we apply well settled principles enumerated in the preceding paragraphs in dealing
with cases of medical negligence, the conclusion becomes irresistible that the appellants have

failed to make out any case of medical negligence against the respondents. "
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