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jktLFkku jkT; ekuo vf/kdkj vk;ksx]t;iqj 

%% vkns'k %% 
  

ifjokn la[;k& 22@12@1333     fnukad&30-03-2022 

 

[k.MihB 

le{k %&   ekuuh; v/;{k  %& tfLVl Jh xksiky d`".k O;kl  

le{k %&   ekuuh; lnL;  %& egs'k xks;y 

 
 

vkt fnukad 30-03-2022 dks fofHkUu Vhoh pSuyksa ,oa fofHkUu 

lekpkj i=ksa esa lekpkj izlkfjr ,oa izdkf'kr gqvk gS fd nkSlk ds 

ykylksV ds ,d futh fpfdRlky; esa fpfdRlk ds nkSjku izlwrk dh e`R;q 

gks xbZA bl ij fpfdRld ds f[kykQ ifjtuksa ,oa xzkeh.kksa us ykijokgh 

dk vkjksi yxkrs gq, /kkjk 302 Hkkjrh; n.M lafgrk esa izdj.k ntZ djk 

fn;k ftlls vkgr gksdj MkW- vpZuk 'kekZ us vkRegR;k dj yhA  

mijksDr ekeys dh xaHkhjrk dks ns[krs gq, ekuuh; v/;{k egksn; 

tks fd tks/kiqj izokl gS] us t;iqj ekuuh; lnL; egksn; ls vkWuykbZu 

okrkZ dj izdj.k esa lquokbZ dhA  

vkWuykbZu okrkZ esa izlkfjr lekpkj esa vafdr rF;ksa ij izdk'k Mkyk 

x;k fd ** nkSlk ftys ds ykylksV rglhy ds  vkuan futh vLirky esa 

efgyk ejht dh izlo ds nkSjku e`R;q gks xbZA blds ckn ifjtuksa ,oa 

xzkeh.kksa us MkWDVj ij ykijokgh dk vkjksi yxkrs gq, /kjuk fn;k ,oa 

iqfyl us lqizhe dksVZ dh xkbMykbu dks vuns[kk djrs gq, MkW- vpZuk 
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'kekZ ds f[kykQ /kkjk 302 Hkkjrh; n.M lafgrk esa dsl ntZ dj fy;kA 

blls fMizs'ku esa vkdj MkW- vpZuk 'kekZ us eaxyokj 11-30 cts vkRegR;k 

dj yhA** vkWuykbZu okrkZuqlkj izdkf'kr lekpkj ij Loizsj.kk ls izlaKku 

fy;k tkrk gSA izdj.k ntZ fd;k tkosA 

mijksDr lekpkj esa ;g izdkf'kr fd;k x;k gS fd MkW- vpZuk 'kekZ 

ds fo:) /kkjk 302 Hkkjrh; n.M lafgrk dk izdj.k ntZ fd;k x;k gS 

tcfd ekuuh; loksZPp U;k;ky; esa fpfdRldksa ds }kjk fpfdRlk djrs 

le; ;fn fdlh ejht dks {kfr igqprh gS vFkok ejht dh e`R;q gksrh gS 

rks mlds fo:) dk;Zokgh djus ls iwoZ izdj.k esa fuEufyf[kr rF;ksa ds 

laca/k esa fu"d"kZ fudkyus ds ckn vxj ;g rF; lkeus vkrk gS fd 

fpfdRld us dksbZ ykijokgh fu;ru dh gS rHkh mlds f[kykQ vkijkf/kd 

izdj.k ntZ fd;k tk ldrk gS vU;Fkk ughaA mijksDr vfHker ekuuh; 

lokZsPp U;k;ky; us [2005] 4 RLW(SC) 2790 Jacob Mathew VS State of Punjab  

esa fn;k gS tks fuEu izdkj ls gS %& 

"  (55). As we have noticed hereinabove that the cases of doctors (surgeons and physicians) 

being subjected to criminal prosecution are on an increase. Sometimes such prosecutions are 

filed by private complainants and sometimes by police on an FIR being lodged and cognizance 

taken. The investigating officer and the private complainant cannot always be supposed to 

have knowledge of medical science so as to determine whether the act of the accused medical 

professional amounts to rash or negligent act within the domain of criminal law under Section 

304-A of IPC. The criminal process once initiated subjects the medical professional to serious 

embarrassment and sometimes harassment. He has to seek bail to escape arrest, which may or 

may not be granted to him. At the end he may be exonerated by acquittal or discharge but the 
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loss which he has suffered in his reputation cannot be compensated by any standards.  

(56). We may not be understood as holding that doctors can never be prosecuted for an 

offence of which rashness or negligence is an essential ingredient. All that we are doing is to 

emphasize the need for care and caution in the interest of society; for, the service which the 

medical profession renders to human beings is probably the noblest of all, and hence there is a 

need for protecting doctors from frivolous or unjust prosecutions. Many a complainant prefers 

recourse to criminal process as a tool for pressurizing the medical professional for extracting 

uncalled for or unjust compensation. Such malicious proceedings have to be guarded against.  

(57). Statutory Rules or Executive Instructions incorporating certain guidelines need to be 

framed and issued by the Government of India and/or the State Governments in consultation 

with the Medical Council of India. So long as it is not done, we propose to lay down certain 

guidelines for the future which should govern the prosecution of doctors for offences of which 

criminal rashness or criminal negligence is an ingredient. A private complaint may not be 

entertained unless the complainant has produced prima facie evidence before the Court in the 

form of a credible opinion given by another competent doctor to support the charge of 

rashness or negligence on the part of the accused doctor. The investigating officer should, 

before proceeding against the doctor accused of rash or negligent act or omission, obtain an 

independent and competent medical opinion preferably from a doctor in government service 

qualified in that branch of medical practice who can normally be expected to give an impartial 

and unbiased opinion applying Bolams test to the facts collected in the investigation. A doctor 

accused of rashness or negligence, may not be arrested in a routine manner (simply because a 

charge has been levelled against him). Unless his arrest is necessary for furthering the 

investigation or for collecting evidence or unless the investigation officer feels satisfied that 

the doctor proceeded against would not make himself available to face the prosecution unless 

arrested, the arrest may be withheld. " 

blh izdkj ekuuh; loksZPp U;k;ky; us 2010 (1) Supreme 519 Kusum 

Sharma VS Batra Hospital & Medical Research Centre izdj.k esa ;g vfHker 

fn;k gS fd %& " 94. On scrutiny of the leading cases of medical negligence both in our 

country and other countries specially United Kingdom, some basic principles emerge in dealing 
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with the cases of medical negligence. While deciding whether the medical professional is guilty 

of medical negligence following well known principles must be kept in view:- 

 I. Negligence is the breach of a duty exercised by omission to do something which a 

reasonable man, guided by those considerations which ordinarily regulate the conduct of 

human affairs, would do, or doing something which a prudent and reasonable man would not 

do.  

II. Negligence is an essential ingredient of the offence. The negligence to be established by the 

prosecution must be culpable or gross and not the negligence merely based upon an error of 

judgment.  

III. The medical professional is expected to bring a reasonable degree of skill and knowledge 

and must exercise a reasonable degree of care. Neither the very highest nor a very low degree 

of care and competence judged in the light of the particular circumstances of each case is what 

the law requires.  

IV. A medical practitioner would be liable only where his conduct fell below that of the 

standards of a reasonably competent practitioner in his field.  

V. In the realm of diagnosis and treatment there is scope for genuine difference of opinion and 

one professional doctor is clearly not negligent merely because his conclusion differs from that 

of other professional doctor.  

VI. The medical professional is often called upon to adopt a procedure which involves higher 

element of risk, but which he honestly believes as providing greater chances of success for the 

patient rather than a procedure involving lesser risk but higher chances of failure. Just because 

a professional looking to the gravity of illness has taken higher element of risk to redeem the 

patient out of his/her suffering which did not yield the desired result may not amount to 

negligence.  

VII. Negligence cannot be attributed to a doctor so long as he performs his duties with 

reasonable skill and competence. Merely because the doctor chooses one course of action in 

preference to the other one available, he would not be liable if the course of action chosen by 

him was acceptable to the medical profession. 
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 VIII. It would not be conducive to the efficiency of the medical profession if no Doctor could 

administer medicine without a halter round his neck.  

IX. It is our bounden duty and obligation of the civil society to ensure that the medical 

professionals are not unnecessary harassed or humiliated so that they can perform their 

professional duties without fear and apprehension.  

X. The medical practitioners at times also have to be saved from such a class of complainants 

who use criminal process as a tool for pressurizing the medical professionals/hospitals 

particularly private hospitals or clinics for extracting uncalled for compensation. Such 

malicious proceedings deserve to be discarded against the medical practitioners. 

 XI. The medical professionals are entitled to get protection so long as they perform their 

duties with reasonable skill and competence and in the interest of the patients. The interest 

and welfare of the patients have to be paramount for the medical professionals.  

95. In our considered view, the aforementioned principles must be kept in view while deciding 

the cases of medical negligence. We should not be understood to have held that doctors can 

never be prosecuted for medical negligence. As long as the doctors have performed their 

duties and exercised an ordinary degree of professional skill and competence, they cannot be 

held guilty of medical negligence. It is imperative that the doctors must be able to perform 

their professional duties with free mind.  

96. When we apply well settled principles enumerated in the preceding paragraphs in dealing 

with cases of medical negligence, the conclusion becomes irresistible that the appellants have 

failed to make out any case of medical negligence against the respondents. " 

 

mijksDr nksuksa U;kf;d n`"VkUrksa ls Li"V gS fd fpfdRldksa }kjk 

ejhtksa dk bykt djus ds laca/k esa lHkh fpfdRldksa dks fu;ekuqlkj dqN 

Protections ¼laj{k.k½ feys gq, gSA mu lHkh Protections ¼laj{k.k½ dh ,oa 

ekuuh; loksZPp U;k;ky; }kjk tkjh xkbMykbZu dh vuns[kh djrs gq, 

iqfyl }kjk ejht ds ifjtuksa ds nokc esa vkdj fpfdRld ds f[kykQ 
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/kkjk 302 Hkkjrh; n.M lafgrk dk eqdnek ntZ fd;k x;k] tks fuUnuh; 

gh ugha ekuo vf/kdkjksa dk [kqyk guu gSA 

vr% egkfuns'kd iqfyl] jktLFkku t;iqj ,oa ftyk iqfyl v/kh{kd] 

nkSlk fuEu fcUnqvksa ij vk;ksx dks fjiksVZ izLrqr djsa %& 

01& MkW- vpZuk 'kekZ ds fo:) /kkjk 302 Hkkjrh; n.M lafgrk dk 

eqdnek ntZ djus ds fy, fdu&fdu yksxksa us ejht ds ifjtuksa dks 

mdlk;k gS] tkap dj fjiksVZ is'k dh tkosA 

02& fdu iqfyl vf/kdkfj;ksa us MkW- vpZuk 'kekZ ds f[kykQ /kkjk 

302 Hkkjrh; n.M lafgrk dk eqdnek lh/ks :i ls ntZ fd;k ,oa fdu 

vk/kkjksa ds rgr ntZ fd;k x;k] tkap dj fjiksVZ is'k dh tkosA 

03& fdlh Hkh fpfdRld ds fo:) /kkjk 302 Hkkjrh; n.M lafgrk 

dk eqdnek ntZ ugha fd;k tk ldrk gSA ;g fdu yksxksa ds nokc esa 

vkdj iqfyl }kjk ntZ fd;k x;k vkSj fdlfy, iqfyl }kjk loksZPp 

U;k;ky; dh xkbMykbu dh vuns[kh dh xbZ] tkap dj fjiksVZ is'k dh 

tkos A 

04& e`rdk MkW0 vpZuk 'kekZ ds ifr }kjk nksf"k;ksa ds fo:) ntZ 

djk;s x;s izdj.k ds vuqla/kku dh izxfr fjiksVZ izLrqr dh tkos ,oa iwoZ 

esa MkW- vpZuk ,oa mlds ifr }kjk nksf"k;ksa ds fo:) nh xbZ f'kdk;r ij 

iqfyl }kjk D;k dk;Zokgh dh xbZ Fkh \] fjiksVZ izLrqr dh tkosA 
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05& D;k loksZPp U;k;ky; dh xkbMykbZ ds vk/kkj ij fpfdRldksa 

dks Protection ¼laj{k.k½  fn;s tkus ds laca/k esa dksbZ ifji= x`g foHkkx] 

jktLFkku t;iqj }kjk tkjh fd;k gqvk gS vFkok ugha \ bl laca/k esa 

vfrfjDr eq[; lfpo] x`g foHkkx] jktLFkku t;iqj vkxkeh rkjh[k is'kh 

ls iwoZ vk;ksx dks fjiksVZ izLrqr djsaA 

bl vkns'k dh izfrfyfi vfrfjDr eq[; lfpo] x`g foHkkx] 

jktLFkku t;iqj ,oa egkfujh{kd iqfyl] t;iqj jsUt] t;iqj dks bl 

funsZ'k ds lkFk izsf"kr dh tkrh gS fd og izdj.k dh fu"i{k tkap fdlh 

ofj"B vf/kdkjh ls djokdj rF;kRed fjiksVZ vkxkeh rkjh[k is'kh ls iwoZ 

vk;ksx ds voyksdukFkZ izsf"kr djsaxsA 

izdj.k esa vkt gh uksfVl tkjh fd;k tkos ,oa vkns'k e; izdkf'kr 

lekpkj dh izfrfyfi ds vkt gh tfj;s QSDl ,oa bZesy lacaf/kr dks izsf"kr 

dh tkosA 

izdj.k fnukad 04-04-2022 dks is'k gksA  

 

 ¼egs'k xks;y½            ¼tfLVl th-ds- O;kl½ 

    lnL;                         v/;{k 

 ¼t;iqj dk;kZy;½            ¼tks/kiqj ls vkWuykbZu½ 

 
 


